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Your client is indigent and/or disabled and 
has made you aware that he or she is eligible 
for governmental assistance. Now that you have 
settled your client’s personal injury matter, 
the focus has turned to ensuring that your 
FOLHQW� FRQWLQXHV� WR� UHFHLYH� WKH�QHHGV�EDVHG�
SXEOLF�EHQHÀWV�IRU�ZKLFK�KH�RU�VKH�ZLVKHV�WR�
remain eligible. In more cases than not, the 
SULPDU\�EHQHÀWV�RI�FRQFHUQ� IRU� LQGLYLGXDOV�
who are indigent and/or have a disability are 
Supplemental Security Income (SSI), Arizona 
Health Care Cost Containment System 
(AHCCCS) medical assistance, and Arizona 
/RQJ�7HUP�&DUH�6\VWHP��$/7&6��EHQHÀWV��DOO�
RI�ZKLFK�DUH�EDVHG�RQ�ÀQDQFLDO�QHHG�

$Q� RIW�RYHUORRNHG� IDFWRU� LQ� SUHVHUYLQJ�
eligibility for governmental assistance is 
WLPLQJ��:KHQ�LW�FRPHV�WR�WLPLQJ�LQ�UHODWLRQ�
to a personal injury recovery and how it may 
impact eligibility for public benefits, the 
threshold question is when the client must 
UHSRUW�WKH�́ FKDQJHµ�LQ�ÀQDQFLDO�FLUFXPVWDQFHV����
,Q�PDQ\�SXEOLF�EHQHÀW�SURJUDPV��WKH�́ FKDQJHµ�
must be reported within a certain number of 
days of the change occurring. For instance, 
the Supplemental Security Income program 
requires that the “change” must be reported 
within ten (10) days of the date it occurs.1 
However, in the case of AHCCCS, the “change” 
must be reported as soon as the future event 
becomes known; however, if the payment is 
“unanticipated”, the “change” must be reported 
to AHCCCS within ten (10) days of the date it 
occurs.2

Let’s take AHCCCS first and its 
requirement for notice when “the future event 
EHFRPHV�NQRZQµ��:KDW�GRHV� LW�PHDQ� IRU� D�
“change” to “become known” or “anticipated” 
in the case of a personal injury recovery?  A 
change has arguably “become known” when a 
VHWWOHPHQW�DJUHHPHQW�LV�HQWHUHG�LQWR��'RHV�WKH�
fact that a party to the settlement agreement 
is a minor or incapacitated adult affect the 
status of such a change “becoming known?” If 
there is a question or any doubt regarding the 

probate court approving the settlement when 
it concerns a minor or incapacitated adult, is 
WKH�́ EHFRPH�NQRZQµ�WKUHVKROG��DSSOLFDEOH"�'R�
unresolved liens affect the “become known” 
requirement?  In conclusion, the point at which 
a settlement or recovery “becomes known” and 
thus triggers the AHCCCS notice requirement 
LV�FDVH�VSHFLÀF�

:KDW�DUH�WKH�LPSOLFDWLRQV�RI�UHSRUWLQJ�WR�
$+&&&6�D�IXWXUH�FKDQJH�LQ�ÀQDQFHV�ZKLFK�
have become “known”? Possibly, AHCCCS 
issuing a notice of discontinuance based on the 
date the change will become effective.  

Now let’s turn to the more common situation 
ZKHUH�WKH�UHOHYDQW�JRYHUQPHQW�EHQHÀWV�DJHQF\�
UHTXLUHV� RQO\� WKDW� WKH� FKDQJH� LQ� ÀQDQFLDO�
circumstances be reported within a certain 
period of time of the change occurring, such 
as ten days.  The key question then becomes 
ZKHQ�GRHV�WKH�UHFRYHU\�ÀUVW�EHFRPH�DYDLODEOH�
to meet the individual’s needs?3 

Often the availability question come into 
play when the recovery is in the possession or 
control of plaintiff’s counsel.  If the settlement 
check has cleared the personal injury attorney’s 
account and no legal obstacles to issuing a 
FKHFN�WR�WKH�FOLHQW�H[LVW��WKH�IXQGV�DUH�DYDLODEOH�
insofar as the client’s eligibility for certain 
QHHGV�EDVHG� SXEOLF� EHQHÀWV� DUH� FRQFHUQHG�
and must be reported.  But if legal obstacles to 
LVVXLQJ�IXQGV�WR�WKH�FOLHQW�H[LVW��WKH�TXHVWLRQ�RI�
“availability” may be unclear. Legal obstacles 
include a minor or incapacitated adult who is 
unable to give instruction and manage his or 
KHU�ÀQDQFLDO�DIIDLUV�DQG�IRU�ZKRP�D�ÀGXFLDU\�
VXFK�DV�DQ�DWWRUQH\�LQ�IDFW�QDPHG�LQ�D�YDOLG�
ÀQDQFLDO�SRZHU�RI�DWWRUQH\�GRHV�QRW�H[LVW�4 In 
WKH�IRUHJRLQJ�LQVWDQFH��D�ÀGXFLDU\�ZLOO�QHHG�
to be appointed by the probate court. The 
H[LVWHQFH�RI�D�PHGLFDO�OLHQ�WKDW�KDV�\HW�WR�EH�
FRPSURPLVHG�DQG�IRU�ZKLFK�WKH�DPRXQW�H[FHHGV�
the amount of funds that could otherwise be 
disbursed from the attorney trust account to 
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the client also constitutes a legal obstacle. Competing claims 
against the personal injury recovery amongst multiple claimants 
presents a legal obstacle as well.�

Once all legal obstacles are eliminated, the proverbial clock 
starts ticking. Generally, your client has a limited time within 
ZKLFK�KH�RU�VKH�PXVW�UHSRUW�D�FKDQJH�LQ�KLV�RU�KHU�ÀQDQFLDO�
circumstances to the pertinent governmental agencies6. The 
obligation to report is not dependent on a check being made 
payable to the client but whether such a check can be drafted. 
So, it is best to plan ahead and for your client to be prepared 
WR�DFW�TXLFNO\�ZKHQ�WKH�UHFRYHU\�ÀUVW�EHFRPHV�´DYDLODEOHµ�WR�
him or her.

0RVW�SXEOLF�EHQHÀW�SURJUDPV�WUHDW�D�UHFRYHU\�ZKHQ�LW�ÀUVW�
becomes available as “income” in that calendar month and a 
“resource” thereafter if retained in the subsequent calendar 
PRQWK��:K\�GRHV�WKLV�GLVWLQFWLRQ�PDWWHU"�%HFDXVH�´LQFRPHµ�
and “resources” are treated distinctly, different limits apply, and 
VRPH�SURJUDPV�DUH�LQFRPH�VHQVLWLYH�RQO\�ZKHUHDV�RWKHUV�KDYH�
requirements for both. You can safely predict that a recovery of 
any amount will put your client over the applicable income limit 
RI�WKH�SXEOLF�EHQHÀW�SURJUDPV�IRU�ZKLFK�KH�RU�VKH�LV�HOLJLEOH�
LQ�WKH�PRQWK�WKH�UHFRYHU\�ÀUVW�EHFRPHV�DYDLODEOH��)RU�66,�
SXUSRVHV��LW�ZLOO�UHVXOW�LQ�DQ�RYHUSD\PHQW�RI�VXFK�FDVK�EHQHÀWV�
in that month that the SSA will be entitled to recover from 
your client7. For AHCCCS and ALTCS purposes, if over the 
applicable income limit for a single month only, it is unlikely to 
UHVXOW�LQ�D�GLVTXDOLÀFDWLRQ�IURP�EHQHÀWV�RU�WKH�SURJUDP�VHHNLQJ�
to recoup the cost of services it has provided to the client in 
that month. 

0RVW�$+&&&6�PHGLFDO�DVVLVWDQFH�SURJUDPV�DUH�LQFRPH�
sensitive only. Concern beyond the month in which a recovery 
ÀUVW�EHFRPHV�DYDLODEOH�PD\�QRW�H[LVW�XQOHVV�DQ\�RI�WKH�IROORZLQJ�
FLUFXPVWDQFHV� H[LVW�� ���� 7KH� UHFRYHU\� LV� VR� VXEVWDQWLDO� LW�
generates earnings that put the client over the applicable income 
limit; (2) the recovery is invested in a structured settlement 
annuity that the particular medical AHCCCS assistance 
program treats as income; or (3) the recovery is funded to a 
trust that presents an income eligibility problem. Both SSI and 
$/7&6��KRZHYHU��KDYH�LQFRPH�$1'�UHVRXUFH�OLPLWV��:LWK�
UHJDUG�WR�WKHVH�SDUWLFXODU�EHQHÀW�SURJUDPV��D�SODQ�UHJDUGLQJ�
disposition of the net recovery must be made well in advance 
of the clock starting to tick!

The “plan” must not only consider the timing but also what 
DQG�KRZ��:KDW�ZLOO�WKH�FOLHQW�GR�ZLWK�KLV�RU�KHU�QHW�UHFRYHU\"�
:LOO�KH�RU�VKH�´VSHQG�GRZQµ�WKH�IXQGV��WKDW�LV��VSHQG�DOO�WKH�
PRQLHV�E\�WKH�HQG�RI�WKH�FDOHQGDU�PRQWK�LQ�ZKLFK�WKH\�ÀUVW�
EHFRPH�DYDLODEOH"�,I�VR��SODQ�IRU�WKH�IXQGV�WR�ÀUVW�EHFRPH�
DYDLODEOH�DW�WKH�ÀUVW�RI�WKH�PRQWK�WR�DOORZ�WKH�EHWWHU�SDUW�RI�WKH�
UHPDLQGHU�RI�WKH�PRQWK�WR�DFFRPSOLVK�WKH�´VSHQG�GRZQ�µ�:LOO�
WKH�UHFRYHU\�EH�IXQGHG�WR�D�VHOI�VHWWOHG�RU�ÀUVW�SDUW\�VSHFLDO�
needs trust? Surprisingly, the latter may be the easier of the 
RSWLRQV�IURP�D�WLPLQJ�SHUVSHFWLYH��:LOO�LW�EH�D�FRPELQDWLRQ�RI�
WKH�WZR��SDUWLDO�́ VSHQG�GRZQµ�DQG�UHVW�WR�WKH�VSHFLDO�QHHGV�WUXVW"�
If a court order is required, that may provide some cushion and 
SUHVFULEH�ZKDW�LV�WR�EH�GRQH��D�URDG�PDS��VR�WR�VSHDN�

As for how, one question is whether you, as the plaintiff’s 
attorney, will disburse the funds directly to the client, particularly 
ZKHQ�D�SURIHVVLRQDO�ÀGXFLDU\�LV�QRW�LQYROYHG��UHO\LQJ�XSRQ�KLP�
or her to do as planned and necessary within the calendar month, 
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or disburse the funds directly to third parties, 
such as the car dealership from which your 
client intends to purchase a vehicle. It is of 
the utmost importance in either case that 
a paper trail be kept verifying disposition 
of the settlement proceeds to the pertinent 
SXEOLF�EHQHÀW�SURJUDPV��:KDW�FRQVWLWXWHV�
WKH�SDSHU�WUDLO"�&RSLHV�RI�FKHFNV��ÀQDQFLDO�
statements containing beginning and ending 
balances of the client’s bank account where 
settlement monies may have been deposited 
and all transactions in between, copies 
of receipts and invoices, agreements and 
contracts pertaining to more substantial 
purchases such as a vehicle, etc. As for 
funding a special needs trust, a copy of 
the trust agreement and proof of its initial 
funding are part of the paper trail. If a 
court order has been entered pertaining to 
settlement approval and its disposition, that 
should be included in the required reporting 
WR� WKH� SXEOLF� EHQHÀW� SURJUDP��1RWH�� WKH�
initial disclosure to the public benefit 
SURJUDPV�UHJDUGLQJ�D�FKDQJH�LQ�ÀQDQFLDO�
circumstances or “availability” of funds may 
precede reporting of disposition of the funds.

:KHZ��:KHQ� WKLV� DXWKRU� WKRXJKW� WR�
discuss the issue of “timing’ in public 
benefits planning, she did not imagine 
more than a thousand words being written. 
It demonstrates the importance of being 
mindful of the many nuances in planning 
IRU�D�FOLHQW·V�FRQWLQXHG�HOLJLELOLW\�RI�QHHGV�
based governmental assistance, assistance a 
client may not be able to do without in spite 
of a meaningful recovery. A gentle reminder 
to we lawyers to consider our competence 
in handling issues that spill over into areas 
of practice outside of our own and enlist the 
assistance of colleagues knowledgeable in 
this area.����Q
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Endnotes
1 Generally, for SSI eligibility purposes, 

a report of a change in income and/or 
resources must be made within ten (10) 
calendar days after the month in which the 
change occurred. A report by mail is timely 
when the postmark date is within the same 
���GD\� SHULRG�� 6RFLDO� 6HFXULW\� 3URJUDP
Operations Manual System (POMS) SI 
����������%�����

Public Benefits Planning
Continued from page 15

2 See $+&&&6�0HGLFDO�$VVLVWDQFH�(OLJLELO�
LW\�3ROLF\�0DQXDO�6HFWLRQ������2��&KDQJ�
HV�LQ�,QFRPH��DQG������;��&KDQJHV�LQ�5H�
sources).

3 See id. at Section 703.A (Availability of 
5HVRXUFH��EXW�VHH�6HFWLRQ�����UH��9HULI\�
ing Income if the individual reports being 
over income for the applicable medical as�
VLVWDQFH�SURJUDP��QR�IXUWKHU�YHULÀFDWLRQ�LV�
needed!

��1RWH��D�PLQRU�LV�QRW�OHJDOO\�FDSDEOH�RI�H[�
HFXWLQJ� D� ÀQDQFLDO� SRZHU� RI� DWWRUQH\� E\�
virtue of his or her age alone and a natural 
parent has very limited authority to act on 
behalf of a minor child with regards to his 
RU�KHU�ÀQDQFLDO�DIIDLUV�

��Id.
6 Both the SSI and AHCCCS programs re�
TXLUH� WKDW� D� FKDQJH� LQ� ÀQDQFLDO� FLUFXP�
stances be reported within ten (10) days.

7If funds are not available to repay the over�
SD\PHQW�RI�66,�EHQHÀWV� WR� WKH�66$�� WKHQ�
the SSA is permitted to recoup the over�
payment by withholding no more than ten 
SHUFHQW�������IURP�IXWXUH�EHQHÀWV�

��See Ariz. Rule of Prof’l Conduct 1.1.


